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signed a negotiable instrument complete on its face is liable thereon 
to a holder in due course although it was never delivered by him, 
but lost or stolen from him. 17 The most marked step along this 
line seems to be that taken by Germany in regard to forged 
checks. Under that law a person who without negligence and in 
good faith, acquires a check on the face of which there is nothing 
irregular, acquires a good title, in spite of the fact that one of 
the indorsements was forged. 18 While no step has been taken 
toward enlarging upon the principle of bona fide purchase as 
applied to purchasers of deeds, such a step would certainly seem 
to make for greater security in business transactions and be in 
accord with sound public policy. 

/. M. P. 



Escrows: Prior Contract Necessary to Constitute 
Escrow. — The case of Fitch v. Bunch, 1 a California case decided 
in 1866, clearly stated the rule for the first time, that to consti- 
tute a valid escrow the grantor and grantee must actually have 
contracted for the land sought to be conveyed; the terms must 
have been agreed upon and both must have assented to the instru- 
ment as a conveyance of the land, which the grantor would then 
have delivered and the grantee received, except for the agreement 
then made that it be delivered to a third person as depositary, to 
be kept by him until some specified condition should be per- 
formed by the grantee, and thereupon to be delivered to the 
grantee. 

This rule has been adopted by several text writers, 2 the very 
language of Fitch v. Bunch usually being incorporated into the 
text and stated to be the general rule on the subject. The doctrine 
has, both by direct decisions and by dicta, been approved in other 
states, 3 and in 1891 the California court affirmed the rule. 4 

One eminent writer on real property has criticized the Cali- 
fornia decisions on the ground that escrow historically preceded 



17 Norton, Bills & Notes (1914), Appendix, p. 601. 

18 See 9 Journal of Soc. of Comp. Leg. N. S. Vol. 9, p. 83. 

^0 Cal. 208. 

2 1 Devlin, Deeds, § 313; 16 Cyc. 562, 564; 11 A. & E. Ency. 335; 10 
R. C. L. 622; 3 Words & Phrases, 2464; the same principle is at the basis 
of an article on "Conditional Delivery of Deeds," by H. A. Bigelow 26 
Harvard Law Review, 565. ' 

,,.... 3Da , vis v ' Brl g ham (1910), 56 Ore. 41, 107 Pac. 961, Ann. Cas. 1912 B, 
1344 and note; Clark v. Campbell (1901), 23 Utah 569, 65 Pac. 496 54 
L. R. A. 508; Campbell v. Thomas (1877), 42 Wis. 437, 24 Am. Rep 427- 
Seifert v. Lanz (1914), 29 N. D. 139, 150 N. W. 568; Popp v Swanke 
(1887), 68 Wis. 364, 31 N. W. 916; Nichols v. Oppermann (1893) 6 
Wash. 618, 34 Pac. 162; Hoig v. Adrian College (1876), 83 111. 267- Stan- 

o OI \ v - M iU Z T (1874) - 58 N - Y - 192 = Co °P er v - M *rek (Texas, 1914), 166 
S. W. 58; Cagger v. Lansing (1870), 43 N. Y. 550, 552. 
* Miller v. Sears (1891), 91 Cal. 282, 27 Pac. 589. 
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contract. 5 There is no doubt but that escrow existed before the con- 
tract relation developed, but considering the changes wrought in 
every field of the law by the development of law, 6 it would seem 
that to deny that contract could have the same influence on escrow 
would be to deny the power of the common law to expand. 

The true escrow must be distinguished, however, from a 
delivery to take effect on the death of the grantor or some other 
event equally certain to happen. To constitute an escrow, some- 
thing must be performed by the grantee before title can pass, and 
when done, title then passes. 7 In the case of delivery to take 
effect on a future event certain, which is not a real escrow though 
called one by many cases, there is nothing to be done by the 
grantee except to await the happening of the event certain. The 
title, nevertheless, passes immediately. 8 The two classes of cases 
are quite different in character and different rules apply; it is to 
the former only that the doctrine of Fitch v. Bunch is applicable. 

Most of the cases declare the depositary to be the agent of 
both parties. 9 To constitute this relation, it is necessary that 
some contract exist authorizing the agent to hold for both parties. 
Where the grantee does not even know of the delivery to the 
depositary, it is exceedingly difficult to find any theory on which 
the depositary can be held to be the grantee's agent for the 
purpose of holding the deed until performance of the condition. 
Until performance, title does not pass; hence a contract is neces- 
sary to bind the grantee to perform the condition and to make the 
deposit irrevocable until such performance. Without such con- 
tract, it is not easy to see why the delivery would be irrevocable 
or how the depositary could hold as anything else than as the 
grantor's agent. 

It does not seem strange, therefore, that courts should have 
declared their inability to find a single case where a true escrow 
has been upheld where there was not also a prior contract between 

5 Tiffany, "Conditional Delivery of Deeds," 14 Columbia Law Review, 
389, 398. 

6 See Ames, History of Assumpsit, 2 Harvard Law Review, 1, S3 ; for 
effect on pledge, see 10 Harvard Law Review, 321, 389, 11 Harvard Law 
Review, 18. 

7 Bosea v. Lent (1903), 44 Misc. Rep. 437, 90 N. Y. Supp. 41; Davis 
v. Clark (1897), 58 Kan. 100, 48 Pac. 563; Cannon v. Handley (1887), 72 
Cal. 133, 13 Pac. 315. 

8 See 16 Cyc. 567; Doe v. Bennett (1837), 8 C. & P. 124; Wheel- 
wright v. Wheelwright (1807), 2 Mass. 447; Thatcher v. St. Andrew's 
Church (1877), 37 Mich. 264; Bury v. Young (1893), 98 Cal. 446, 33 Pac. 
338; Wittenbrock v. Cass (1895), 110 Cal. 1, 42 Pac. 300; Brown v. 
Westerfield (1896), 47 Neb. 399, 66 N. W. 439; Maxwell v. Harper (1909), 
51 Wash. 351, 98 Pac. 756; Schurz v. Schurz (1910), 153 Iowa 187, 128 
N. W. 944; Foster v. Mansfield (1842), 3 Mete. 412, 37 Am. Dec. 154; 
Ruiz v. Dow (1896), 113 Cal. 490, 45 Pac. 867. 

"Thornhill v. Olson (1915), 31 N. D. 81, 153 N. W. 442; Van Valken- 
burg v. Allen (1910), 111 Minn. 333, 126 N. W. 1092; Gammon v. Bunnell 
(1900), 22 Utah 421, 64 Pac. 958; Davis v. Clark (1897), 58 Kan. 100, 48 
Pac. 563. 
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the parties. 10 A statement to that effect is to be found in 
Holland v. McCarthy, 11 the latest case on the subject, in which 
the California court in very plain terms reaffirms the principle it 
first enunciated fifty years ago. 

E. W. D. 

Evidence: Sufficiency of Non-Expert Opinion. — The 
English and the early American judges did not condemn non- 
expert opinion in general, but only the mere opinion of the lay 
witness when not reenforced by facts of personal knowledge. 1 
When, however, the phrase "opinion is not evidence" came to be 
carelessly passed along, the American courts seized upon the rule 
that the opinion of the lay witness was generally inadmissible, even 
though it was based on fact-knowledge. 2 

The severance of fact from opinion, demanded by this later 
American rule, is neither clear nor scientific. 3 No practicable 
and distinct line of demarcation can be struck between fact and 
opinion; the statement of simple facts, as the shape, size, or color 
of an object, embodies some judgment or opinion. 4 The most 
that can be said for an attempted distinction between fact and 
opinion is that the witness may be taken to state a fact when the 
judgment or opinion involved in that statement is so simple, 
usual, and instantaneous as to become a wholly unconscious infer- 
ence. 5 Thus, if an ordinary witness states that he recognized a 
masked person in the night time by his voice or that a fire 
occurred three or four hours before dawn, he may be considered 
as stating a fact and not his opinion. 6 

In order to frame a workable rule for opinion evidence, the 
function of admissible opinion must be regarded. Non-expert 
opinion is allowed when the jury cannot otherwise be put into 



10 Campbell v. Thomas (1877), 42 Wis. 437, 24 Am. Rep. 427. 

11 (Oct. 30, 1916), 52 Cal. Dec. 499, 160 Pac. 1069. 

1 Carter v. Boehm (1766), 3 Burr. 1905, 97 Eng. Rep. R. 1162; Harri- 
son v. Rowan (1820), 3 Wash. C. C. 580, 11 Fed. Cas. 658; Seibles v 
Blackwell (1840), 1 McMull. 56; Wigmore, Evidence § 1917 

2 Albatross v. Wayne (1847), 16 Ohio, 513; Evans Ditch Co. v. Lake- 
side Ditch Co. (1910), 13 Cal. App. 119, 108 Pac. 1027; Cal. Code Civ. 
Proa, § 1845; Jones, Evidence (3d ed.), § 359. 

3 Kelley v. Richardson (1888), 69 Mich. 430, 37 N. W. 514; Hardy v 

^rno'x 1 « ( S' & N ' H - l 27 \ 22 Am ' Re P- m < Chamberlayne, Evidence 
(1912), § 1801; Wigmore, Evidence (1904), § 1919. 

*Healy y. Visalia etc. Ry. (1894), 101 Cal. 585, 36 Pac. 125. "In almost 
every act of our perceiving faculties observation and inference are inti- 
mately blended. What we are said to observe is usually a compound 
result, of which one-tenth may be observation and the remaining nine- 
tenths inference." 2 Mill, Logic (3d ed.), p. 178. 

5 Thayer, Cas. on Evid. (1st ed.), p. 672, n. 

o 6 9f5fe\ v - Pe °P le < 1890 )' 134 m - 599 > 25 N. E. 755; Schwantes v. 
State (1906), 127 Wis. 160, 106 N. W. 237. 



